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Introduction
It appears that arbitral institutions take different approaches as to how prescriptive they are in relation
to ethics for arbitrators and ethics for party representatives. Parties should bear this in mind when
drafting their arbitration agreement as they may either unwittingly sign up to adhere to prescriptive
ethical rules or they may miss the opportunity to include an obligation to follow certain ethical
guidelines. Arbitrators should also ensure they are aware of any ethical rules or guidelines that may
apply to how they conduct an arbitral proceeding.

This article reviews ethical obligations in guidelines published by the International Bar Association
(‘IBA’) and considers the approach taken by various arbitral institutions including the Resolution
Institute and the Australian Centre for International Commercial Arbitration (‘ACICA’) in Australia.
Venturing further into the region, this article considers approaches taken by the Singapore International
Arbitration Centre (‘SIAC’) and the Hong Kong International Arbitration Centre (‘HKIAC’). Finally,
the approach taken by the London Court of Arbitration (‘LCIA’) is also considered. The approaches of
the SIAC, HKIAC and LCIA are pertinent because, according to the White & Case Queen Mary
University of London 2021 International Arbitration Survey, Singapore, Hong Kong and London are
the top three preferred seats for arbitration and the related institutions rank second, third and fourth
respectively, after the ICC International Court of Arbitration.1

International Bar Association
Arbitrators
For arbitrators, the IBA Guidelines on Conflicts of Interest in International Arbitration (2014) (‘IBA
Guidelines on Conflicts of Interest’) are a very useful reference point.

Since their issuance in 2004, the IBA Guidelines on Conflicts of Interest have become widely accepted
within the international arbitration community.2 It is common for arbitrators to refer to these Guidelines
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when considering prospective appointments and determining questions of disclosure. 3 It is also
common for parties and their counsel to consider the Guidelines when assessing the impartiality and
independence of arbitrators.4 Arbitral institutions and courts also often consult the Guidelines when
they are asked to determine challenges to arbitrators.5
The guidelines set out what might be called a ‘traffic light’ system of various circumstances where
disclosure may or may not be required. There is a ‘Red List’ divided into a non-waivable red list and a
waivable red list which contain situations which do give rise to justifiable doubts as to an arbitrator’s
impartiality and independence.6 The ‘Orange List’ sets out situations which may, in the eyes of the
parties, give rise to doubts as to an arbitrator’s impartiality and independence.7 The Green List is a
non-exhaustive list of various circumstances where no appearance and no actual conflict of interest
exists from an objective point of view.8 Accordingly, the arbitrator has no duty to disclose situations
falling within the Green List.9

Whether or not the IBA Guidelines on Conflicts of Interest are incorporated in the parties’ arbitration
agreement expressly, or by way of incorporation through a set of rules or procedural order, arbitrators
and parties alike generally have regard to these guidelines when considering an arbitrator’s impartiality
and independence.

Party Representatives
The IBA Guidelines on Party Representation in International Arbitration 2013 (‘IBA Guidelines on Party
Representation’) are inspired by the principle that ‘party representatives should act with integrity and
honesty and should not engage in activities designed to produce unnecessary delay or expense, including
tactics aimed at obstructing the arbitration proceedings’. 10 The Guidelines cover topics such as
communications with the arbitrator, false submissions or evidence, document production and preservation
of documents, preparation of witness statements and expert reports, and remedies for misconduct.

The IBA Guidelines on Party Representation provide useful guidance to arbitration practitioners who
may be faced with an ethical dilemma. If a party representative is being pressured by a client to act in
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a manner in conflict with these ethical Guidelines, they can also be deployed by the practitioner to
demonstrate why a particular course of action the client is advocating cannot be taken.

Resolution Institute
Arbitrators
Rule 11 of the Resolution Institute Arbitration Rules 2020 (‘Resolution Institute Rules’) requires a
potential arbitrator to disclose any circumstances likely to give rise to justifiable doubts as to the
person’s impartiality or independence and expressly provides that the disclosure requirement is
ongoing. 11 The Resolution Institute Rules do not expressly cross-reference the IBA Guidelines on
Conflicts of Interest but are generally consistent with them.

Party Representatives
The Resolution Institute Rules do not contain any express provisions regarding counsel conduct in
arbitration, nor do they cross-reference the IBA Guidelines on Party Representation. It may be because,
in Australia, barristers are required to adhere to the applicable Barristers’ Conduct Rules12 and solicitors
are required to adhere to the Solicitors’ Conduct Rules,13 and this could be sufficient. The Resolution
Institute also has a Code of Ethics applicable to all members of the Resolution Institute.14

ACICA
Arbitrators
ACICA has recently published the ACICA Arbitration Rules 2021 (‘ACICA Rules 2021’) which came
into effect on 1 April 2021.

Article 12.4 of the ACICA Rules 2021 expressly provides that the Arbitral Tribunal and the parties may
have regard to the IBA Guidelines on Conflicts of Interest:
•

when nominating an arbitrator,

•

for the purposes of the arbitrator’s disclosure requirement, and

•

if an arbitrator is challenged.

Under the ACICA Rules 2021, parties can nominate arbitrators, however, ACICA has the power to
confirm the nomination after obtaining declarations of independence and impartiality. According to
11
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ACICA, this process has ‘the benefit of assisting to resolve questions of independence and impartiality
before the Tribunal is constituted’. 15 ACICA has stated that ‘this enhanced scrutiny by ACICA of
arbitrator statements of availability, independence and impartiality is expected to encourage greater care
in disclosures and improved confidence in the process by parties’.16 This brings ACICA into line with
other major arbitral institutions which reserve the right to confirm or appoint nominated arbitrators.

Party Representatives
Article 9.2 of the ACICA Rules 2021 expressly requires each party to use its best endeavours to ensure
that its legal representatives comply with the IBA Guidelines on Party Representation. This is not a new
addition to the rules and was included in the previous ACICA Rules 2016.17

The ACICA Rules are an example of the parties incorporating the IBA Guidelines on Conflicts of
Interest applicable to arbitrators and the IBA Guidelines on Party Representation as a result of agreeing
to arbitrate under the ACICA Rules 2021.18

HKIAC and SIAC
Arbitrators
The HKIAC and SIAC have adopted their own Codes of Ethical Conduct for arbitrators. Each arbitrator
included in the HKIAC’s Panel or List of Arbitrators is required to adhere to the HKIAC’s Code of
Ethical Conduct.19 For SIAC, the Code of Ethics for an Arbitrator applies to prospective arbitrators.20
Both codes only have a handful of rules regarding impartiality, disclosure, availability, confidentiality,
reasonableness of fees and non-solicitation.

The HKIAC notes that the Code of Ethical Conduct serves multiple purposes, including as a guide to
the conduct of arbitrators and as a point of reference for users of the HKIAC arbitration process.21
According to the HKIAC, it also serves to promote public confidence in arbitration as a forum for
dispute resolution.22
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Like the ACICA Rules, the HKIAC’s Code of Ethical Conduct provide the institution with the power
to confirm arbitrator appointments and the SIAC Rules reserve the appointment of arbitrators, even
when nominated by the parties, to the President of SIAC, taking into account any disclosure as to his or
her impartiality and independence.

Party Representatives
Similar to the Resolution Institute Rules 2020, the HKIAC and SIAC Codes of Ethical Conduct do not
contain any guidelines on party representation or cross-references to the relevant IBA Guidelines. The
HKIAC Rules Revision Committee discussed the necessity of including some ethical standards for
counsel in the 2018 Rules and chose not to do so.23 According to the HKIAC, the position in Hong
Kong is that barristers shall abide by the Code of Conduct issued by the Hong Kong Bar Association
and solicitors shall abide by The Hong Kong Solicitors’ Guide to Professional Conduct issued by the
Law Society of Hong Kong.24
In Singapore, members of the Singapore Institute of Arbitrators 25 Working Group have issued
Guidelines on Party-Representative Ethics. The Guidelines are ‘based on the overarching principle that
Party Representatives, in advising and representing their client, should at all times act with
honesty, integrity and professionalism, both with respect to their client and the ribunal’.26 These
Guidelines have not been adopted by SIAC and therefore have no application in arbitrations
conducted under the SIAC Rules. They also expressly state that they do not replace any existing
ethical standards or professional code of conduct that may apply to party representatives.27

London Court of International Arbitration
Arbitrators
In relation to arbitrators, the LCIA Arbitration Rules 2020 (‘LCIA Rules’) are similar to the approaches
by the institutions considered above.28
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The LCIA Rules require arbitrator candidates to sign a written declaration stating:

(i) whether there are any circumstances currently known to the candidate which are likely to
give rise in the mind of any party to any justifiable doubts as to his or her impartiality or
independence and, if so, specifying in full such circumstances in the declaration; and (ii)
whether the candidate is ready, willing and able to devote sufficient time, diligence and
industry to ensure the expeditious and efficient conduct of the arbitration.29

The rules expressly state that the arbitrator owes a continuing duty of disclosure.30

The appointment of the arbitrator is made by the LCIA Court.

Party Representatives
The approach taken by the LCIA in relation to counsel, however, differs from the approaches taken by
the institutions we have considered so far. The LCIA Rules expressly provide that

each party shall ensure that all its authorised representatives appearing by name before the
Arbitral Tribunal have agreed to comply with the general guidelines contained in the Annex
to the LCIA Rules as a condition of such representation. In permitting any authorised
representative so to appear, a party shall thereby represent that the authorised representative
has agreed to such compliance.31

The Annex is the General Guidelines for the Authorised Representatives of the Parties. Those
Guidelines are similar to the IBA Guidelines on Party Representation. However, annexing them to the
Rules and requiring the parties to ensure their representatives have agreed to comply with them
essentially means that by referring to the LCIA Rules in an arbitration agreement, the parties have
accepted these obligations.

Conclusion
Given these different approaches, parties should carefully consider the institutional rules they adopt in
their arbitration agreements. If the rules do not contain provisions regarding ethics for arbitrators or
party representatives, parties might consider asking the arbitrator to incorporate them in the first
procedural order.
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