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Introduction
COVID-19 has caused an array of issues, challenges and
opportunities in international arbitration. One question
that has arisen is whether a tribunal will proceed with a
virtual hearing despite insistence from one party on an
in-person hearing. Reasons for resisting a virtual hearing
can range from perceived issues in cross-examining
witnesses, ‘time-zone lag’ as opposed to jetlag for parties
appearing from different time zones, and issues with
technology and internet capabilities. This article considers
the Australian approach to due process in the present
pandemic-affected climate.

What is due process?
Article 18 of the UNCITRAL Model Law on International
Commercial Arbitration1 reflects the ‘golden rule’ of
arbitration (that is, fairness), and states:
‘The parties shall be treated with equality and each party
shall be given a full opportunity of presenting his case.’
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In Australia, the International Arbitration Act 1974 (Cth)
(IAA) provides that the Model Law has the force of law in
Australia.2 However, the IAA specifically qualifies Article
18 of the Model Law by providing that parties have a
right to a ‘reasonable opportunity’ to present their case.3
This modification is reflected in the uniform commercial
arbitration acts in each of the states and territories in
Australia4 that govern domestic arbitrations and was
made to give arbitral tribunals a wider degree of flexibility
in controlling arbitral proceedings.5
However, the parties’ right to due process needs to be
balanced against the overriding objective and commercial
appeal of arbitration which, according to the IAA, is that
arbitration is an efficient, impartial, enforceable and timely
method by which to resolve commercial disputes.6

Does a party have a right to an in-person
hearing?
With this background in mind, I consider what the
position is in Australia as to whether a party has a right to
an in-person hearing, given that so such right is expressly
stated in the rules and regulations governing arbitrations
in Australia. For an in-depth look at this issue, I refer you
to the report on the position in Australia on whether a
right to a physical hearing exists in international
arbitration, authored by Lucy Martinez and Jay Tseng.
The rights to equality and a reasonable opportunity to
present its case are the only express rights in the IAA.7
These rights do not necessarily encompass a right to an
in-person hearing, as demonstrated by the pre-Covid,
2016 Federal Court case of Sino Dragon Trading v Noble
Resources International.8

United Nations Commission on International Trade Law (UNCITRAL) Model Law on International Commercial Arbitration (1985), with
amendments as adopted in 2006 (Model Law).
IAA, s 16.
IAA, s 18C.
Commercial Arbitration Act 2010 (NSW); Commercial Arbitration (National Uniform Legislation) Act 2011 (NT); Commercial Arbitration Act 2013
(QLD); Commercial Arbitration Act 2011 (SA); Commercial Arbitration Act 2011 (TAS); Commercial Arbitration Act 2011 (VIC); Commercial
Arbitration Act 2012 (WA); Commercial Arbitration Act 2017 (ACT).
Revised Explanatory Memorandum, International Arbitration Bill 2010 (Cth), [95]-[96].
IAA, s 39(2)(i).
Model Law, Art 18; IAA, s 18C.
[2016] FCA 1131.
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Sino Dragon contended that it had been denied natural
justice in consequence of technical faults and
mistranslation in the giving of video evidence by its
witnesses.
The issues play out like a highlight reel of what can go
wrong in virtual hearings, including:
(i) the planned video-conferencing format (a Chinese
platform called ‘WeChat) did not work;
(ii) during the hearing alternative arrangements to have
the evidence received over poor quality internet and
telephone connections were made such that the
video and audio components were being received by
the Tribunal over two platforms;
(iii) witnesses could not access relevant documents;
(iv) the interpreter was not qualified and had to be
replaced; and
(v) another fact witness was apparently present in the
room with one witness during his testimony.
Before the Federal Court, Sino Dragon alleged that the
procedure for the giving of evidence was unfair, that its
witnesses were mistranslated and misunderstood, and
that it was denied a proper opportunity to present its
case.
Justice Beach rejected these contentions, noting that the
issues were not raised with the tribunal at any stage
during or after the hearing. In fact, in his closing address
during the arbitration, counsel for Sino Dragon said that
the witnesses ‘gave their evidence clearly’.9 In light of this,
Beach J said that Sino Dragon’s later assertions of injustice
were ‘puzzling to say the least’.10 The application to set
aside the award was refused.
This case demonstrates the Australian courts’ high
threshold approach that a procedural fairness challenge
may only be successful if a party can demonstrate real
unfairness or a real practical injustice.

Court cases where adjournment has been
considered in Australia
Given the confidential nature of arbitration, it is difficult
to ascertain any statistics on proceedings that have been
delayed due to the pandemic or those arbitral
proceedings that have moved to virtual platforms or
hybrid platforms. However, we can look to court cases in
Australia to get a sense of how the courts are dealing
with whether a hearing should be adjourned or proceed
by virtual means.
There have been numerous recent adjournment
applications where one of the reasons cited for the
adjournment is the inadequacy of conducting witness
testimonies, or the entire trial, via video. A number of
these cases are referred to an article I co-authored on
adjournment applications arising from COVID-19.11
Although some applications were granted early into the
pandemic for reasons such as:
(i) the potential unlawfulness in a foreign jurisdiction for
a witness to give evidence in an Australian
proceeding;12 and
(ii) the key witnesses were so crucial to a case and
interpreters were involved that an adjournment was
considered warranted.13
However, many adjournment applications have been
dismissed because judges have found that:
(i) conducting the witness testimony or trial via video
would not be inadequate;
(ii) technical difficulties could be resolved effectively;
(iii) witnesses can give evidence remotely;
(iv) the demeanour of witnesses can be observed via
video; and
(v) whilst challenging, witnesses can be cross-examined
via video.14

9 Ibid, [152].
10 Ibid.
11 Peter Stokes and Erika Williams, Adjournment Applications in Light of the Impacts of COVID-19 on witnesses ‘appearing’ from China, McCullough
Robertson Blog on Cross-Border Disputes, 3 September 2020.
12 Motorola Solutions Inc v Hytera Communications Corporation Ltd (Adjournment) [2020] FCA 539; Motorola Solutions Inc v Hytera
Communications Corporation Ltd (Second Adjournment) [2020] FCA 987; Haiye Developments Pty Ltd v The Commercial Business Centre Pty Ltd
[2020] NSWSC 732.
13 Haiye Developments Pty Ltd v The Commercial Business Centre Pty Ltd [2020] NSWSC 732.
14 See JKC Australia LNG v CH2M Hill Companies Ltd [2020] WASCA 38; ASIC v GetSwift Limited [2020] FCA 504; Capic v Ford Motor Company of
Australia Limited [2020] FCA 486.
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In April 2020, in an application for an adjournment of
Federal Court proceedings,15 said by Justice Perram to
have already had a ‘tortured procedural history’, his Honour
outlined a number of considerations particularly arising
from the COVID-19 pandemic. In refusing the application,
his Honour observed:

It is easy to see how an arbitral tribunal would adopt the
same approach when faced with the question of whether
or not to postpone a hearing when the timeline for the
return to normal travel is both long and unclear.

‘Under ordinary circumstances, I would not remotely
contemplate imposing such an unsatisfactory mode of a
trial on a party against its will. But these are not ordinary
circumstances and we have entered a period in which
much that is around us is and is going to continue to be
unsatisfactory. I think we must try our best to make this
trial work. If it becomes unworkable then it can be
adjourned, but we must at least try.’

What is clear from the consideration of case law and our
own experiences in international arbitration is that, when
considering virtual hearings, each case turns on its own
facts but the focus should be on affording the parties due
process. In times where ‘to adjourn the trial because of the
pandemic … may be to adjourn it for an indeterminate
period’,16 tribunals may well be persuaded to proceed
with virtual hearings despite one party’s resistance.

15 Capic v Ford Motor Co of Australia Ltd [2020] FCA 486 [25].
16 Ibid [24].
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